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December 1, 2021 

Members, Board of Retirement 
Employee Bargaining Units 
Requesting News Media 
Other Interested Parties 

Subject: Meeting of the Kern County Employees' Retirement Association 
Board of Retirement 

Ladies and Gentlemen: 

A meeting of the Kern County Employees' Retirement Association Board of Retirement will 
be held on Friday, December 3, 2021 at 8:30 a.m. via teleconference pursuant to Assembly 
Bill 361, signed into law on September 16, 2021 as urgency legislation, Resolution 2021-
03 adopted by the KCERA Board of Retirement at its Regular Meeting held November 3, 
2021 and Governor Newsom’s March 4, 2020 proclaimed State of Emergency, which 
remains in effect. (Cal. Gov. Code section 54953, as amended by Assembly Bill 361).  

If you wish to listen to the teleconference meeting, please dial one of the following 
numbers and enter Meeting ID# 289-998-6429: 

 (669) 900-9128
 (888) 788-0099 (U.S. Toll-free)
 (877) 853-5247 (U.S. Toll-free)

Items of business will be limited to the matters shown on the attached agenda. If you have 
any questions or require additional service, please contact KCERA at (661) 381-7700 or 
send an email to administration@kcera.org. 

Sincerely, 

Dominic D. Brown 
Chief Executive Officer 

Attachment 

Board of Retirement 

Juan Gonzalez, Chair 
Tyler Whitezell, Vice-Chair 

David Couch  
Phil Franey  

Joseph D. Hughes 
Jordan Kaufman 

Rick Kratt 
Lauren Skidmore 

Bradly Brandon, Alternate 
Chase Nunneley, Alternate 

Robb Seibly, Alternate 
3rd Member (Vacant) 

Executive Team 

Dominic D. Brown, CPA, CFE 
Chief Executive Officer  

Daryn Miller, CFA 
Chief Investment Officer 

Jennifer Zahry, JD 
Chief Legal Officer 

Matthew Henry, CFE 
Chief Operations Officer 
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AGENDA: 

All agenda item supporting documentation is available for public review on 
KCERA’s website at www.kcera.org following the posting of the agenda. Any 
supporting documentation that relates to an agenda item for an open session of any 
regular meeting that is distributed after the agenda is posted and prior to the 
meeting will also be available for review at the same location. 

AMERICANS WITH DISABILITIES ACT 
(Government Code §54953.2) 

Disabled individuals who need special assistance to listen to and/or participate in 
the teleconference meeting of the Board of Retirement may request assistance by 
calling (661) 381-7700 or sending an email to administration@kcera.org. Every effort 
will be made to reasonably accommodate individuals with disabilities by making 
meeting materials and access available in alternative formats. Requests for 
assistance should be made at least two (2) days in advance of a meeting whenever 
possible. 

ROLL CALL 

MOMENT OF SILENCE 

1. Discussion and appropriate action pursuant to California Government Code section
54953 of the Ralph M. Brown Act, as amended by Assembly Bill 361 presented by
Chief Executive Officer Dominic Brown and Chief Legal Officer Jennifer Zahry –
RECONSIDER THE CIRCUMSTANCES OF THE STATE OF EMERGENCY AND
DETERMINE WHETHER IT CONTINUES TO DIRECTLY IMPACT THE ABILITY
OF ATTENDEES TO MEET SAFELY IN PERSON OR WHETHER SOCIAL
DISTANCING MEASURES ARE BEING RECOMMENDED OR IMPOSED AT THE
STATE OR LOCAL LEVEL; IF SUCH CIRCUMSTANCES EXIST, ADOPT
FINDINGS FOR ITSELF AND ALL KCERA STANDING COMMITTEES; APPROVE
30-DAY RESOLUTION

2. Discussion and appropriate action regarding Approval of Appeals Process for
Benefit Determinations Arising out of the Alameda Supreme Court Decision
(“Alameda Appeals”) – APPROVE RESOLUTION 2021-05; TAKE OTHER ACTION,
AS APPROPRIATE

REFERRALS TO STAFF, ANNOUNCEMENTS OR REPORTS 

3. On their own initiative, Board members may make a brief announcement, refer
matters to staff, subject to KCERA’s rules and procedures, or make a brief report on
their own activities.
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NEW BUSINESS 

4. Consider, discuss, and take possible action to agendize one or more items for future
meetings of the Board of Retirement – CONSIDER, DISCUSS, AND TAKE ACTION
ON WHETHER TO AGENDIZE PROPOSED ITEMS, IF ANY, FOR A FUTURE
MEETING

5. Adjournment



Date: December 3, 2021 

To: Board of Retirement, Trustees 

From:  Jennifer Esquivel Zahry, Chief Legal Officer  

Subject: AB 361 Findings Required to Continue to Meet under Alternative 
Teleconferencing Procedures 

Required Action 

The Board of Retirement must reconsider the circumstances of the current State of 
Emergency and determine whether any of the following circumstances exist:  

(i) The state of emergency continues to directly impact the ability of the attendees to meet
safely in person.

(ii) State or local officials continue to impose or recommend measures to promote social
distancing.

Executive Summary 

The information presented in this memo, along with the attached and referenced 
materials, provides your Board with a basis to reasonably find that meeting under the 
alternative teleconferencing procedures in section Government Code section 54953(e) is 
appropriate because 1) meeting in person during the current State of Emergency 
continues to directly impact the ability of the members to meet safely in person and/or 2) 
local or state officials continue to recommend measures to promote social distancing. 

However, the Board should discuss the topics below in reconsidering the circumstances 
of the State of Emergency and determining whether the circumstances listed in the 
Required Action section exist. 

Background/Discussion  

During the Regular Meeting of the Board of Retirement on November 3, 2021, the Board 
made findings required by the Ralph M. Brown Act which allowed the Board to meet under 
the alternative teleconferencing procedures recently added by AB 361. The findings were 
set forth in Resolution 2021-03 and were supported by a Staff Memo and supplemental 
information. Resolution 2021-03 acknowledged that a declared a State of Emergency to 
respond to concerns surrounding the spread of COVID-19 throughout communities in the 
state remained active and that state officials had recommended measures to promote 
social distancing and/or that meeting in person within the next 30 days would present 
imminent risks to the health or safety of attendees. 

KERN COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION 

Memorandum from the  
Office of the Chief Legal Officer 

Jennifer Esquivel Zahry 
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Reconsideration of the Circumstances of the State of Emergency 

The State of Emergency declared by Governor Newsom on March 4, 2020, as a result of 
the threat of COVID-19 and the concerns over public safety, remains in effect at this time.  
In evaluating whether the circumstances in the Required Action section exist, the Board 
should consider the following issues: 

Impact on the Ability to Meet Safely In-person - Transmission Rate in Kern County 
While the Centers for Disease Control (“CDC”) show California has a moderate 
transmission rate and the case rate in Kern per 100k has improved, the county-by-county 
map continues to list Kern County as an area of "high" transmission. The CDC website 
states that “Everyone in Kern County, California should wear a mask in public, indoor 
settings.”  (See attached; see also CDC COVID Data Tracker). 

The Kern County Public Health Services Department also provides COVID-19 guidance 
information on their website. The site’s October 22, 2021 News Release recommends 
wearing a mask in public indoor settings if you are not fully vaccinated and recommends 
avoiding crowded, poorly ventilated spaces. Also, its November 3, 2021 News Release 
discusses the possibility of another winter surge beginning in early December. According 
to the Department’s website, the California COVID-19 Assessment Tool (CalCAT) shows 
a worst-case scenario of Kern County’s December surge peaking on January 14, 2022 
with an average of 748 cases per day and 559 hospitalizations by January 20, 2022 (See 
attached Kern County Public Health News Releases). 

The California Division of Occupational Safety and Health (Cal/OSHA) encourages 
employers and workers to follow the recent update from the CDPH recommending that 
all individuals wear face coverings while indoors regardless of vaccination status.”  (See 
attached, Cal/OSHA August 25, 2021 News Release). 

Likewise, Californias Public Health Officer urges Californian’s to “remain vigilant against 
variants of the disease.”  He notes that COVID-19 remains a concern to public health. To 
prevent its spread, limited and temporary public health limitations, including masking 
indoors, remain necessary at this time. (See attached CDPH June 11, 2021, Beyond the 
Blueprint.) 

Other CDPH Guidance, notes that “Due to the rapid spread of the highly transmissible 
Delta variant of COVID-19, the immediate and primary call to action continues to be for 
eligible Californians to get vaccinated. A secondary call to action is for all Californians to 
comply with updated indoor masking recommendations to help prevent COVID-19 
transmission and to consider their personal choices around harm reduction and risk 
tolerance in the face of the Delta variant and the likelihood of additional variants emerging 
the future.” (See attached CDPH August 18, 2021, Beyond the Blueprint for Industry and 
Business Sectors). The Delta variants identified in Kern County nearly doubled since the 
report provided at the Board’s November 3, 2021 meeting.  (See attached Kern County 
Public Health report on Variant information).  
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Of Note: The CDPH’s November 28, 2021 Fact Sheet notes that the World Health 
Organization (WHO) designated B.1.1.529 a variant of concern and named it Omicron.  
At least 115 recorded cases have been identified, most from Botswana, Zimbabwe, 
Namibia, Lesotho, Eswatini, Mozambique and Malawi. While there are no reported cases 
in the U.S. at this time, based on other variants, it is only a matter of time before it is 
detected in the U.S. (See Fact Sheet: Omicron Variant (ca.gov)). 

Impact on Ability to Meet Safely In-Person – Indoor Environment at KCERA and Duration 
of Meetings 

On October 7, 2021, the CDPH, in conjunction with Cal/OSHA, published supplemental 
guidance which recommends steps building operators can take to promote better 
ventilation, filtration, and air quality in (non-healthcare) indoor environments for the 
purpose of reducing the spread of COVID-19. “Effective ventilation is one of the most 
important ways to control small aerosol transmission of COVID-19. Individuals at higher 
risk for severe illness1 from COVID-19 [namely, older adults, those with underlying 
medical conditions, and immune-compromised individuals] should exercise more caution 
regarding the time they spend in indoor environments outside their home.”  (See attached 
CDPH – Interim Guidance for Ventilation, Filtration, and Air Quality in Indoor 
Environments.) 

Recommended Measures to Promote Social Distancing  
The COVID-19 Prevention Emergency Temporary Standards issued by Cal/OSHA 
(codified at 8 C.C.R. § 3205) continues to recommend physical distancing and requires it 
under certain circumstances. For example, the regulations require employees not wearing 
a face covering to be at least six feet apart from all other persons unless the unmasked 
employee is either fully vaccinated or tested at least weekly for COVID-19. In addition, six 
feet of distance between people is recommended even when outdoors for those who are 
unmasked and unvaccinated. (See attached Regulation.) 

Attachments 

1 The CDPH website refers to the CDC’s April 20, 2021 “COVID‐19 Information for Specific Groups of People” 
website article. The CDC article lists the following specific groups of people as being at increased risk for 
hospitalization or death: 1) older adults (with the risk increasing for people in their 50s, 60s, 70s, and 80s) 
especially if unvaccinated; 2) persons with underlying medical conditions; and 3) pregnant and recently pregnant 
people.  “Such persons, and those who live with or visit them, need to take precautions to protect themselves from 
getting COVID‐19.” www.cdc.gov 



EXECUTIVE DEPARTMENT 

STATE OF CALIFORNIA 

PROCLAMATION OF A STATE OF EMERGENCY 

WHEREAS in Decembet 2019, an outbreak of respiratory illness due 

to a novel coronavirus (a disease now known as COVID 19). was first 
identified in Wuhan City, Hubei Province, China, and has spread outside 
of China, impacting more than 75 countries, including the United Slates; 

and 

WHEREAS the State of California has been working in close 
collaboration with the national Centers for Disease Control and Prevention 

(CDC), with the United States Health and Human Services Agency, and 
with local health departments since December2019 to monitor and pion 

for the potential spread of COVID-19 to the United States; and 

WHEREAS on January 23, 2020, !he CDC activated Its Emergency 
Response System to provide ongoing support for the response to COVID-

19 across the country; and 

WHEREAS on January 24. 2020, the California Department of Public 

Health activated its Medical and Health Coordination Center and on 
March 2. 2020, the Office of Emergency Services activated the State 
Operations Center to support and guide state and local actions to 

preserve public health; and 

WHEREAS the California Deportment of Public Health hos been in 
regular communication with hospitals, clinics and other health providers 
and has provided guidance to health facilities and providers regarding 
COVID-19; and 

WHEREAS as of Morch 4, 2020, across the globe. there ore more 
than 94,000 confirmed cases of COVID-19, traglcally resulting in more than 

3.000 deaths worldwide; and 

WHEREAS as of Morch 4, 2020. there are 129 confirmed cases of 

COVID-19 In the United States, including 53 in California, and more than 

9,400 Californians across 49 counties are in home monitoring based on 
possible travel-based exposure to the virus, and officials expect the 
number of coses in California, the United Slates, and worldwide to 

increase; and 

WHEREAS for more than a decade California has hod o roousr 
pandemic influenza plan. supported local governments in the 

development of local plans, and required that state and local plans be 
regularly updated and exercised; and 

WHEREAS California hos a strong federal, state and local public 
heallh and health care delivery system that has effectively responded to 

prior events including the H 1 N I influenza virus in 2009 and most recently 

Ebola; and 



WHEREAS experts anticipate that while a high percentage of 
individuals affected by COVtD-19 will experience mild flu-like symptoms, 

some will hove more serious symptoms and require hospitalization, 
particularly Individuals who are elderly or already hove underlying chronic 
health conditions: and 

WHEREAS it is imperative to prepare for and respond lo suspected or 

confirmed COVID-19 cases in California, to implement measures to 

mitigate the spread of COVID-19, and to prepare to respond to an 
increasing number of individuals requiring medical care and 

hospitalization; and 

WHEREAS if COVID-19 spreads in California at a rate comparable to 
the rate of spread in other countries, the number or persons requiring 

medical care may exceed locally available resources, and controlling 

outbreaks minimizes the risk lo the public, maintains the health ond safely 
of the people of California, and limits the spread of infection in our 

communities and within the healthcare delivery system; and 

WHEREAS personal protective equipment (PPE) is not necessary for 

use by the general population but appropriate PPE is one of the most 
effective ways to preserve and protect California's healthcare workforce 
at this critical time and to prevent the spread of COVID-19 broadly; and 

WHEREAS state and local health departments must use all available 

preventative measures to combat the spread of COVID-19, which will 
require access to services, personnel, equipment, facilities, and other 

resources. potentially including resources beyond those currently 
available, lo prepare for and respond to any potential cases and the 
spread of the virus; and 

WHEREAS I find that conditions of Government Code section 
8558(b), relating to the declaration of a State of Emergency, have been 

met; and 

WHEREAS I find that the conditions caused by COVID-19 are likely to 
require the combined forces of o mutual aid region or regrons to 

appropriately respond; and 

WHEREAS under the provisions of Government Code section 
8625{c), I find that local authority is inadeqtiote to cope with the threat 

posed by COVID-19; and 

WHEREAS under 1he provisions of Governmenl Code section 8571, I 
find that strict compliance wilh various statutes and regulations specified 
in this order would prevent, hinder, or delay appropriate actions to 

prevent and mitigate the effects of the COVtD-19. 

NOW, THEREFORE, I, GAVIN NEWSOM, Governor of the State of 
California. in accordance with the authority vested In me by the State 
Constitu1ion and statures, including the California Emergency Services 

Act, and in particular. Government Code section 8625, HEREBY PROCLAIM 

A STATE OF EMERGENCY lo exist in California. 



IT IS HEREBY ORDERED THAT: 

1. In preparing for and responding to COVID-19, all agencies of the 
state government use and employ state personnel, equipment, 
and facilities or perform any and all activities consistent with the 
direction of the Office of Emergency Services and the State 
Emergency Plan, as well as the California Department of Public 
Health and the Emergency Medical Services Authority. Also, all 
residents are to heed the advice of emergency officials with 
regard to this emergency in order to protect their safety. 

2. As necessary to assist local governments and for the protection 
of public health, state agencies shall enter into contracts to 
arrange for the procurement of materials, goods, and services 
needed to assist in preparing for, containing, responding to, 
mitigating the effects of, and recovering from the spread of 
COVID-19. Applicable provisions of the Government Code and 
the Public Contract Code, including but not limited to travel, 
advertising, and competitive bidding requirements, are 
suspended to the extent necessary to address the effects of 
COVID-19. 

3. Any out-of-state personnel, including, but not limited to, medical 
personnel, entering California to assist in preparing for, 
responding to, mitigating the effects of, and recovering from 
COVID-19 shall be permitted to provide services in the same 
manner as prescribed in Government Code section 179.5, with 
respect to licensing and certification. Permission for any such 
individual rendering service is subject to the approval of the 
Director of the Emergency Medical Services Authority for 
medical personnel and the Director of the Office of Emergency 
Services for non-medical personnel and shall be in effect for a 
period of time not to exceed the duration of this emergency. 

4. The time limitation set forth in Penal Code section 396, subdivision 
{b), prohibiting price gouging in time of emergency is hereby 
waived as it relates to emergency supplies and medical supplies. 
These price gouging protections shall be in effect through 
September 4, 2020. 

5. Any state-owned properties that the Office of Emergency 
Services determines are suitable for use to assist in preparing for, 
responding to, mitigating the effects of, or recovering from 
COVID-19 shall be made available to the Office of Emergency 
Services for this purpose, notwithstanding any state or local law 
that would restrict, delay, or otherwise inhibit such use. 

6. Any fairgrounds that the Office of Emergency Services 
determines are suitable to assist in preparing for, responding to, 
mitigating the effects of, or recovering from COVID-19 shall be 
made available to the Office of Emergency Services pursuant to 
the Emergency Services Act, Government Code section 8589. 
The Office of Emergency Services shall notify the fairgrounds of 
the intended use and can immediately use the fairgrounds 
without the fairground board of directors' approval, and 



notwithstanding any state or local law that would restrict, delay, 
or otherwise inhibit such use. 

7. The 30-day time period in Health and Safety Code section 
101080, within which a local governing authority must renew a 
local health emergency, is hereby waived for the duration of this 
statewide emergency. Any such local health emergency will 
remain in effect until each local governing authority terminates 
its respective local health emergency. 

8. The 60-day time period in Government Code section 8630, within 
which local government authorities must renew a local 
emergency, is hereby waived for the duration of this statewide 
emergency. Any local emergency proclaimed will remain in 
effect until each local governing authority terminates its 
respective local emergency. 

9. The Office of Emergency Services shall provide assistance to 
local governments that have demonstrated extraordinary or 
disproportionate impacts from COVID-19, if appropriate and 
necessary, under the authority of the Ca lifornia Disaster 
Assistance Act, Government Code section 8680 et seq., and 
California Code of Regulations, ntle 19, section 2900 et seq. 

l 0. To ensure hospitals and other health facilities are able to 
adequately treat patients legally isolated as a result of COVID-
19, the Director of the California Department of Public Health 
may waive any of the licensing requirements of Chapter 2 of 
Division 2 of the Health and Safety Code and accompanying 
regulations with respect to any hospital or health facility 
identified in Health and Safety Code section 1250. Any waiver 
shall include alternative measures that, under the circumstances, 
will allow the facilities to treat legally isolated patients while 
protecting public health and safety. Any facilities being granted 
a waiver shall be established and operated in accordance with 
the facility's required disaster and mass casualty plan. Any 
waivers granted pursuant to this paragraph shall be posted on 
the Department's website. 

11.To support consistent practices across California, state 
departments, in coordination with the Office of Emergency 
Services, shall provide updated and specific guidance relating 
to preventing and mitigating COVID-19 to schools, employers, 
employees, first responders and community care facilities by no 
later than March 10, 2020. 

12.To promptly respond for the protection of public health, state 
entities are, notwithstanding any other state or local law, 
authorized to share relevant medical information, limited to the 
patient's underlying health conditions, age, current condition, 
date of exposure, and possible contact tracing, as necessary to 
address the effect of the COVID-19 outbreak with state, local, 
federal, and nongovernmental partners, with such information to 
be used for the limited purposes of monitoring, investigation and 
control, and treatment and coordination of care. The 



ernor of California 

notification requirement of Civil Code section 1798.24, 
subdivision (i), is suspended. 

13. Notwithstanding Health and Safety Code sections 1797.52 and 
1797.218, during the course of this emergency, any EMT-P 
licensees shall have the authority to transport patients to 
medical facilities other than acute care hospitals when 
approved by the California EMS Authority. In order to carry out 
this order, to the extent that the provisions of Health and Safety 
Code sections 1797.52 and 1797.218 may prohibit EMT-P 
licensees from transporting patients to facilities other than acute 
care hospitals, those statutes are hereby suspended until the 
termination of this State of Emergency. 

14.The Department of Social Services may, to the extent the 
Department deems necessary to respond to the threat of 
COVID-19, waive any provisions of the Health and Safety Code 
or Welfare and Institutions Code, and accompanying 
regulations, interim licensing standards, or other written policies 
or procedures with respect to the use, licensing, or approval of 
facilities or homes within the Department's jurisdiction set forth in 
the California Community Care Facilities Act (Health and Safety 
Code section 1500 et seq.), the California Child Day Care 
Facilities Act (Health and Safety Code section 1596.70 et seq.), 
and the California Residential Care Facilities for the Elderly Act 
(Health and Safety Code section 1569 et seq.). Any waivers 
granted pursuant to this paragraph shall be posted on the 
Department's website. 

I FURTHER DIRECT that as soon as hereafter possible, this 
proclamation be filed in the Office of the Secretary of State and that 
widespread publicity and notice be given of this proclamation. 

IN WITNESS WHEREOF I have 
hereunto set my hand and caused 
the Great Seal of the State of 

affixed this 4th day 

ATTEST: 

ALEX PADILLA 
Secretary of State 



https://covid.cdc.gov/covid‐data‐tracker/index.html#county‐view  November 29, 2021 
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NEWS RELEASE 
 
Media Contact: Michelle Corson, 661-868-0288 
 
Eligible Residents Urged to Get COVID-19 Booster and Help Avoid Winter Surge 
Current state modeling projects a potentially dramatic increase in COVID-19 cases and hospitalizations this 
winter based on waning immunity and need for booster doses. 
 
Recent modeling provided by the state indicates that another winter surge is a possibility and primarily 
influenced by waning immunity to COVID-19. During the pandemic, modeling has proven to be a valuable tool 
to help inform our local response as we shore up needed resources for public health, emergency medical and 
hospital systems during surges.  
 
Specifically, the California COVID-19 Assessment Tool (CalCAT) shows a worst-case scenario of Kern County 
beginning another surge in early December 2021, reaching our peak on January 14, 2022 averaging 748 
cases per day and hospitalizations peaking on January 20, 2022 with 559 hospitalizations. For context, at the 
height of our most recent surge, Kern peaked at an average of 411 cases per day with 336 hospitalizations and 
tended to follow the pessimistic modeling. 
 
The determining factor in how Kern will trend in the modeling is the actions our community takes to ensure 
optimal immunity from this disease, which includes getting vaccinated and subsequently getting your booster 
dose when you are eligible. Additionally, the proven healthy practices of wearing a mask if not vaccinated, 
handwashing, staying home when sick and maintaining a healthy diet remain critical in our ongoing fight 
against COVID-19.  
 
All COVID-19 vaccines continue to provide significant protection against severe illness, hospitalization, and 
death. However, certain populations are seeing a slight decrease in vaccine effectiveness against infection. 
Therefore, the CDC has recommended that certain populations obtain their booster to ensure optimal 
immunity. Booster doses of vaccines are very common. They are part of most childhood and adult vaccine 
series to ensure a person maintains immunity against infection from diseases. 

A booster dose of the Pfizer or Moderna vaccine is recommended six months after your second dose if you: 
• Are 65 or older, or 
• Age 18+ living in long-term care settings, or 
• Age 18+ and have underlying medical conditions, or 
• Age 18+ and are at increased risk due to social inequity, or 
• Age 18+ working or living in high-risk settings. 

 
A booster dose of the Johnson & Johnson vaccine is recommended two months after your initial dose if you 
are 18 or older. 
View state models by visiting this website: https://calcat.covid19.ca.gov/cacovidmodels/ and view attached 
graphs. To find a vaccination site near you or to make an appointment at vaccination sites, visit 
www.kernpublichealth.com or www.MyTurn.ca.gov. Kern County Public Health is operating a COVID-19 
vaccination clinic at the Kern County Fairgrounds, Tuesday through Friday from 10:30AM to 6:00PM.  

https://acl.gov/covid19/covid-19-vaccine-access-long-term-care-settings
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-conditions.html
https://www.cdc.gov/coronavirus/2019-ncov/community/health-equity/race-ethnicity.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/booster-shot.html#HighRisk
https://calcat.covid19.ca.gov/cacovidmodels/
http://www.kernpublichealth.com/
http://www.myturn.ca.gov/
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Barclays Official California Code of Regulations Currentness
Title 8. Industrial Relations

Division 1. Department of Industrial Relations
Chapter 4. Division of Industrial Safety

Subchapter 7. General Industry Safety Orders
Introduction

8 CCR § 3205

§ 3205. COVID-19 Prevention.

NOTE: See Executive Order N-84-20 (2019 CA EO 84-20), issued in response to the COVID-19
pandemic, which suspends certain provisions relating to the exclusion of COVID-19 cases from
the workplace.

(a) Scope.

(1) This section applies to all employees and places of employment, with the following
exceptions:

(A) Work locations with one employee who does not have contact with other persons.

(B) Employees working from home.

(C) Employees with occupational exposure as defined by section 5199, when covered by that
section.

(D) Employees teleworking from a location of the employee's choice, which is not under the
control of the employer.

(2) Nothing in this section is intended to limit more protective or stringent state or local health
department mandates or guidance.

http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=ICBC28DB0D47911DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=ICBC2DBD0D47911DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I5C5645B0D47A11DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I0A70C750D47C11DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
http://www.westlaw.com/Browse/Home/Regulations/CaliforniaRegulations?guid=I0AD3A7D0D47C11DE8879F88E8B0DAAAE&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)&rs=clbt1.0&vr=3.0
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(b) Definitions. The following definitions apply to this section and to sections 3205.1 through
3205.4.

(1) “Close contact” means being within six feet of a COVID-19 case for a cumulative total
of 15 minutes or greater in any 24-hour period within or overlapping with the “high-risk
exposure period” defined by this section. This definition applies regardless of the use of face
coverings.

EXCEPTION: Employees have not had a close contact if they wore a respirator required by the
employer and used in compliance with section 5144, whenever they were within six feet of the
COVID-19 case during the high-risk exposure period.

(2) “COVID-19” means coronavirus disease, an infectious disease caused by the severe acute
respiratory syndrome coronavirus 2 (SARS-CoV-2).

(3) “COVID-19 case” means a person who:

(A) Has a positive “COVID-19 test” as defined in this section; or

(B) Has a positive COVID-19 diagnosis from a licensed health care provider; or

(C) Is subject to a COVID-19-related order to isolate issued by a local or state health official;
or

(D) Has died due to COVID-19, in the determination of a local health department or per
inclusion in the COVID-19 statistics of a county.

(4) “COVID-19 hazard” means potentially infectious material that may contain SARS-
CoV-2, the virus that causes COVID-19. Potentially infectious materials include airborne
droplets, small particle aerosols, and airborne droplet nuclei, which most commonly result
from a person or persons exhaling, talking or vocalizing, coughing, or sneezing, or from
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procedures performed on persons which may aerosolize saliva or respiratory tract fluids. This
also includes objects or surfaces that may be contaminated with SARS-CoV-2.

(5) “COVID-19 symptoms” means fever of 100.4 degrees Fahrenheit or higher, chills, cough,
shortness of breath or difficulty breathing, fatigue, muscle or body aches, headache, new
loss of taste or smell, sore throat, congestion or runny nose, nausea or vomiting, or diarrhea,
unless a licensed health care professional determines the person's symptoms were caused by
a known condition other than COVID-19.

(6) “COVID-19 test” means a viral test for SARS-CoV-2 that is:

(A) Approved by the United States Food and Drug Administration (FDA) or has an
Emergency Use Authorization from the FDA to diagnose current infection with the SARS-
CoV-2 virus; and

(B) Administered in accordance with the FDA approval or the FDA Emergency Use
Authorization as applicable.

(7) “Exposed group” means all employees at a work location, working area, or a common
area at work, where an employee COVID-19 case was present at any time during the high-risk
exposure period. A common area at work includes bathrooms, walkways, hallways, aisles,
break or eating areas, and waiting areas. The following exceptions apply:

(A) For the purpose of determining the exposed group, a place where persons momentarily
pass through while everyone is wearing face coverings, without congregating, is not a work
location, working area, or a common area at work.

(B) If the COVID-19 case was part of a distinct group of employees who are not present at
the workplace at the same time as other employees, for instance a work crew or shift that
does not overlap with another work crew or shift, only employees within that distinct group
are part of the exposed group.

(C) If the COVID-19 case visited a work location, working area, or a common area at work
for less than 15 minutes during the high-risk exposure period, and the COVID-19 case was
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wearing a face covering during the entire visit, other people at the work location, working
area, or common area are not part of the exposed group.

NOTE: An exposed group may include the employees of more than one employer. See Labor Code
sections 6303 and 6304.1.

(8) “Face covering” means a surgical mask, a medical procedure mask, a respirator worn
voluntarily, or a tightly woven fabric or non-woven material of at least two layers. A face
covering has no visible holes or openings and must cover the nose and mouth. A face covering
does not include a scarf, ski mask, balaclava, bandana, turtleneck, collar, or single layer of
fabric.

(9) “Fully vaccinated” means the employer has documented that the person received, at
least 14 days prior, either the second dose in a two-dose COVID-19 vaccine series or a
single-dose COVID-19 vaccine. Vaccines must be FDA approved; have an emergency use
authorization from the FDA; or, for persons fully vaccinated outside the United States, be
listed for emergency use by the World Health Organization (WHO).

(10) “High-risk exposure period” means the following time period:

(A) For COVID-19 cases who develop COVID-19 symptoms, from two days before they first
develop symptoms until all of the following are true: it has been 10 days since symptoms first
appeared; 24 hours have passed with no fever, without the use of fever-reducing medications;
and symptoms have improved.

(B) For COVID-19 cases who never develop COVID-19 symptoms, from two days before
until 10 days after the specimen for their first positive test for COVID-19 was collected.

(11) “Respirator” means a respiratory protection device approved by the National Institute
for Occupational Safety and Health (NIOSH) to protect the wearer from particulate matter,
such as an N95 filtering facepiece respirator.

(12) “Worksite,” for the limited purposes of COVID-19 prevention regulations only, means
the building, store, facility, agricultural field, or other location where a COVID-19 case was

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6303&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6303&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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present during the high-risk exposure period. It does not apply to buildings, floors, or other
locations of the employer that a COVID-19 case did not enter.

NOTE: The term worksite is used for the purpose of notice requirements in subsections (c)(3)
(B)3. and 4. only.

(c) Written COVID-19 Prevention Program. Employers shall establish, implement, and maintain
an effective, written COVID-19 Prevention Program, which may be integrated into the employer's
Injury and Illness Prevention Program required by section 3203, or be maintained in a separate
document. The written elements of a COVID-19 Prevention Program shall include:

(1) System for communicating. The employer shall do all of the following in a form readily
understandable by employees:

(A) Ask employees to report to the employer, without fear of reprisal, COVID-19 symptoms,
possible close contacts, and possible COVID-19 hazards at the workplace.

(B) Describe how employees with medical or other conditions that put them at increased risk
of severe COVID-19 illness can request accommodations.

(C) Provide information about access to COVID-19 testing as described in subsection (c)(5)
(I) when testing is required under this section, section 3205.1, or section 3205.2.

(D) In accordance with subsection (c)(3)(B), communicate information about COVID-19
hazards and the employer's COVID-19 policies and procedures to employees and to other
employers, persons, and entities within or in contact with the employer's workplace.

NOTE: See subsection (c)(3)(C) for confidentiality requirements for COVID-19 cases.

(2) Identification and evaluation of COVID-19 hazards.

(A) The employer shall allow for employee and authorized employee representative
participation in the identification and evaluation of COVID-19 hazards.
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(B) The employer shall develop and implement a process for screening employees for and
responding to employees with COVID-19 symptoms. The employer may ask employees to
evaluate their own symptoms before reporting to work. If the employer conducts screening
indoors at the workplace, the employer shall ensure that face coverings are used during
screening by both screeners and employees who are not fully vaccinated and, if temperatures
are measured, that non-contact thermometers are used.

(C) The employer shall develop COVID-19 policies and procedures to respond effectively
and immediately to individuals at the workplace who are a COVID-19 case to prevent or
reduce the risk of transmission of COVID-19 in the workplace.

(D) The employer shall conduct a workplace-specific identification of all interactions, areas,
activities, processes, equipment, and materials that could potentially expose employees to
COVID-19 hazards. Employers shall treat all persons, regardless of symptoms or negative
COVID-19 test results, as potentially infectious.

1. This shall include identification of places and times when people may congregate
or come in contact with one another, regardless of whether employees are
performing an assigned work task or not, for instance during meetings or trainings
and including in and around entrances, bathrooms, hallways, aisles, walkways,
elevators, break or eating areas, cool-down areas, and waiting areas.

2. This shall include an evaluation of employees' potential workplace exposure
to all persons at the workplace or who may enter the workplace, including
coworkers, employees of other entities, members of the public, customers or clients,
and independent contractors. Employers shall consider how employees and other
persons enter, leave, and travel through the workplace, in addition to addressing
stationary work.

(E) For indoor locations, the employer shall evaluate how to maximize ventilation with
outdoor air; the highest level of filtration efficiency compatible with the existing ventilation
system; and whether the use of portable or mounted High Efficiency Particulate Air
(HEPA) filtration units, or other air cleaning systems, would reduce the risk of COVID-19
transmission.
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(F) The employer shall review applicable orders and guidance from the State of California
and the local health department related to COVID-19 hazards and prevention. These orders
and guidance are both information of general application, including Interim guidance for
Ventilation, Filtration, and Air Quality in Indoor Environments by the California Department
of Public Health (CDPH), and information specific to the employer's industry, location, and
operations.

(G) The employer shall evaluate existing COVID-19 prevention controls at the workplace
and the need for different or additional controls. This includes evaluation of controls in
subsections (c)(4), (c)(6), and (c)(7).

(H) The employer shall conduct periodic inspections as needed to identify unhealthy
conditions, work practices, and work procedures related to COVID-19 and to ensure
compliance with employers' COVID-19 policies and procedures.

(3) Investigating and responding to COVID-19 cases in the workplace.

(A) Employers shall have an effective procedure to investigate COVID-19 cases in the
workplace. This includes procedures for seeking information from employees regarding
COVID-19 cases and close contacts, COVID-19 test results, and onset of COVID-19
symptoms, and identifying and recording COVID-19 cases.

(B) The employer shall take the following actions when there has been a COVID-19 case at
the place of employment:

1. Determine the day and time the COVID-19 case was last present and, to the
extent possible, the date of the positive COVID-19 test(s) and/or diagnosis, and the
date the COVID-19 case first had one or more COVID-19 symptoms, if any were
experienced.

2. Determine who may have had a close contact. This requires an evaluation of the
activities of the COVID-19 case and all locations at the workplace which may have
been visited by the COVID-19 case during the high-risk exposure period.
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NOTE: See subsection (c)(9) for exclusion requirements for employees after a close contact.

3. Within one business day of the time the employer knew or should have known
of a COVID-19 case, the employer shall give written notice, in a form readily
understandable by employees, that people at the worksite may have been exposed
to COVID-19. The notice shall be written in a way that does not reveal any personal
identifying information of the COVID-19 case. Written notice may include, but
is not limited to, personal service, email, or text message if it can reasonably be
anticipated to be received by the employee within one business day of sending. The
notice shall include the disinfection plan required by Labor Code section 6409.6(a)
(4). The notice must be sent to the following:

a. All employees at the worksite during the high-risk exposure period. If
the employer should reasonably know that an employee has not received
the notice, or has limited literacy in the language used in the notice, the
employer shall provide verbal notice, as soon as practicable, in a language
understandable by the employee.

b. Independent contractors and other employers at the worksite during the
high-risk exposure period.

4. Within one business day of the time the employer knew or should have known of
the COVID-19 case, the employer shall provide the notice required by Labor Code
section 6409.6(a)(2) and (c) to the authorized representative of any employee at the
worksite during the high-risk exposure period.

5. Make COVID-19 testing available at no cost, during paid time, to all employees
of the employer who had a close contact in the workplace and provide them with
the information on benefits described in subsections (c)(5)(B) and (c)(9)(C), with
the following exceptions:

a. Employees who were fully vaccinated before the close contact and do not
have COVID-19 symptoms.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d40e000072291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d86d0000be040
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS6409.6&originatingDoc=I9B82A6EFEDF04D828D44E0569E6B2CE1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5


§ 3205. COVID-19 Prevention., 8 CA ADC § 3205

 © 2021 Thomson Reuters. No claim to original U.S. Government Works. 9

b. COVID-19 cases who returned to work pursuant to subsection 3205(c)(10)
(A) or (B) and have remained free of COVID-19 symptoms, for 90 days after
the initial onset of COVID-19 symptoms or, for COVID-19 cases who never
developed symptoms, for 90 days after the first positive test.

6. Investigate whether workplace conditions could have contributed to the risk of
COVID-19 exposure and what could be done to reduce exposure to COVID-19
hazards.

(C) Personal identifying information of COVID-19 cases or persons with COVID-19
symptoms, and any employee medical records required by this section or by sections 3205.1
through 3205.4, shall be kept confidential unless disclosure is required or permitted by law.
Unredacted information on COVID-19 cases shall be provided to the local health department,
CDPH, the Division, and NIOSH immediately upon request, and when required by law.

(4) Correction of COVID-19 hazards. Employers shall implement effective policies and/
or procedures for correcting unsafe or unhealthy conditions, work practices, policies and
procedures in a timely manner based on the severity of the hazard. This includes, but is
not limited to, implementing controls and/or policies and procedures in response to the
evaluations conducted under subsections (c)(2) and (c)(3) and implementing the controls
required by subsections (c)(6) and (c)(7).

(5) Training and instruction. The employer shall provide effective training and instruction to
employees that includes the following:

(A) The employer's COVID-19 policies and procedures to protect employees from
COVID-19 hazards, and how to participate in the identification and evaluation of COVID-19
hazards under subsection (c)(2)(A).

(B) Information regarding COVID-19-related benefits to which the employee may be entitled
under applicable federal, state, or local laws. This includes any benefits available under
legally mandated sick and vaccination leave, if applicable, workers' compensation law, local
governmental requirements, the employer's own leave policies, leave guaranteed by contract,
and this section.
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(C) The fact that COVID-19 is an infectious disease that can be spread through the air when
an infectious person talks or vocalizes, sneezes, coughs, or exhales; that COVID-19 may be
transmitted when a person touches a contaminated object and then touches their eyes, nose, or
mouth, although that is less common; and that an infectious person may have no symptoms.

(D) The fact that particles containing the virus can travel more than six feet, especially
indoors, so physical distancing, face coverings, increased ventilation indoors, and respiratory
protection decrease the spread of COVID-19, but are most effective when used in
combination.

(E) The employer's policies for providing respirators, and the right of employees who are not
fully vaccinated to request a respirator for voluntary use as stated in this section, without fear
of retaliation and at no cost to employees. Whenever respirators are provided for voluntary
use under this section or sections 3205.1 through 3205.4:

1. How to properly wear the respirator provided;

2. How to perform a seal check according to the manufacturer's instructions each
time a respirator is worn, and the fact that facial hair interferes with a seal.

(F) The importance of frequent hand washing with soap and water for at least 20 seconds and
using hand sanitizer when employees do not have immediate access to a sink or hand washing
facility, and that hand sanitizer does not work if the hands are soiled.

(G) Proper use of face coverings and the fact that face coverings are not respiratory protective
equipment. COVID-19 is an airborne disease. N95s and more protective respirators protect
the users from airborne disease while face coverings primarily protect people around the user.

(H) COVID-19 symptoms, and the importance of not coming to work and obtaining a
COVID-19 test if the employee has COVID-19 symptoms.
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(I) Information on the employer's COVID-19 policies; how to access COVID-19 testing and
vaccination; and the fact that vaccination is effective at preventing COVID-19, protecting
against both transmission and serious illness or death.

(J) The conditions under which face coverings must be worn at the workplace and that face
coverings are additionally recommended outdoors for people who are not fully vaccinated
if six feet of distance between people cannot be maintained. Employees can request face
coverings from the employer at no cost to the employee and can wear them at work, regardless
of vaccination status, without fear of retaliation.

(6) Face coverings.

(A) For all employees who are not fully vaccinated, employers shall provide face coverings
and ensure they are worn when indoors or in vehicles.

(B) Employers shall provide face coverings and ensure they are worn by employees when
required by orders from the CDPH.

(C) Employers shall ensure that required face coverings are clean and undamaged, and that
they are worn over the nose and mouth. Face shields are not a replacement for face coverings,
although they may be worn together for additional protection.

(D) When employees are required to wear face coverings under this section or sections 3205.1
through 3205.4, the following exceptions apply:

1. When an employee is alone in a room or vehicle.

2. While eating or drinking at the workplace, provided employees are at least six
feet apart and outside air supply to the area, if indoors, has been maximized to the
extent feasible.

3. Employees wearing respirators required by the employer and used in compliance
with section 5144.
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4. Employees who cannot wear face coverings due to a medical or mental health
condition or disability, or who are hearing-impaired or communicating with a
hearing-impaired person.

5. Specific tasks which cannot feasibly be performed with a face covering. This
exception is limited to the time period in which such tasks are actually being
performed.

(E) Employees exempted from wearing face coverings due to a medical condition, mental
health condition, or disability shall wear an effective non-restrictive alternative, such as a face
shield with a drape on the bottom, if their condition or disability permits it.

(F) Any employee not wearing a face covering, pursuant to the exceptions in subsections (c)
(6)(D)4. or 5., and not wearing a non-restrictive alternative when allowed by subsection (c)
(6)(E), shall be at least six feet apart from all other persons unless the unmasked employee
is either fully vaccinated or tested at least weekly for COVID-19 during paid time and at no
cost to the employee. Employers may not use the provisions of subsection (c)(6)(F) as an
alternative to face coverings when face coverings are otherwise required by this section.

(G) No employer shall prevent any employee from wearing a face covering when not required
by this section, unless it would create a safety hazard, such as interfering with the safe
operation of equipment.

(H) When face coverings are not required by this section or by sections 3205.1 through
3205.4, employers shall provide face coverings to employees upon request, regardless of
vaccination status.

(I) Employers shall implement measures to communicate to non-employees the face
coverings requirements on their premises.

(7) Other engineering controls, administrative controls, and personal protective equipment.
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(A) For buildings with mechanical or natural ventilation, or both, employers shall maximize
the quantity of outside air provided to the extent feasible, except when the United States
Environmental Protection Agency (EPA) Air Quality Index is greater than 100 for any
pollutant or if opening windows or maximizing outdoor air by other means would cause a
hazard to employees, for instance from excessive heat or cold.

(B) Employers shall implement cleaning and disinfecting procedures, which require:

1. Identifying and regularly cleaning frequently touched surfaces and objects,
such as doorknobs, elevator buttons, equipment, tools, handrails, handles, controls,
phones, headsets, bathroom surfaces, and steering wheels. The employer shall
inform employees and authorized employee representatives of cleaning and
disinfection protocols, including the planned frequency and scope of cleaning and
disinfection.

2. Cleaning of areas, material, and equipment used by a COVID-19 case during the
high-risk exposure period, and disinfection if the area, material, or equipment is
indoors and will be used by another employee within 24 hours of the COVID-19
case.

NOTE: Cleaning and disinfecting must be done in a manner that does not create a hazard
to employees. See Group 2 and Group 16 of the General Industry Safety Orders for further
information.

(C) To protect employees from COVID-19 hazards, the employer shall evaluate its
handwashing facilities, determine the need for additional facilities, encourage and allow
time for employee handwashing, and provide employees with an effective hand sanitizer.
Employers shall encourage employees to wash their hands for at least 20 seconds each time.
Provision or use of hand sanitizers with methyl alcohol is prohibited.

(D) Personal protective equipment.

1. Employers shall evaluate the need for personal protective equipment to prevent
exposure to COVID-19 hazards, such as gloves, goggles, and face shields, and
provide such personal protective equipment as needed.
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2. Upon request, employers shall provide respirators for voluntary use in
compliance with subsection 5144(c)(2) to all employees who are not fully
vaccinated and who are working indoors or in vehicles with more than one person.
Whenever an employer makes respirators for voluntary use available, under this
section or sections 3205.1 through 3205.4, the employer shall encourage their use
and shall ensure that employees are provided with a respirator of the correct size.

3. Employers shall provide and ensure use of respirators in compliance with section
5144 when deemed necessary by the Division through the Issuance of Order to
Take Special Action, in accordance with title 8, section 332.3.

4. Employers shall provide and ensure use of eye protection and respiratory
protection in compliance with section 5144 when employees are exposed to
procedures that may aerosolize potentially infectious material such as saliva or
respiratory tract fluids.

NOTE: Examples of work covered by subsection (c)(7)(D)4. include, but are not limited to, certain
dental procedures and outpatient medical specialties not covered by section 5199.

(E) Testing of symptomatic employees. Employers shall make COVID-19 testing available
at no cost to employees with COVID-19 symptoms who are not fully vaccinated, during
employees' paid time.

(8) Reporting, recordkeeping, and access.

(A) The employer shall report information about COVID-19 cases and outbreaks at the
workplace to the local health department whenever required by law, and shall provide any
related information requested by the local health department. The employer shall report all
information to the local health department as required by Labor Code section 6409.6.

(B) The employer shall maintain records of the steps taken to implement the written
COVID-19 Prevention Program in accordance with section 3203(b).
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(C) The written COVID-19 Prevention Program shall be made available at the workplace
to employees, authorized employee representatives, and to representatives of the Division
immediately upon request.

(D) The employer shall keep a record of and track all COVID-19 cases with the employee's
name, contact information, occupation, location where the employee worked, the date of the
last day at the workplace, and the date of a positive COVID-19 test.

(9) Exclusion of COVID-19 cases and employees who had a close contact. The purpose of
this subsection is to limit transmission of COVID-19 in the workplace.

(A) Employers shall ensure that COVID-19 cases are excluded from the workplace until the
return to work requirements of subsection (c)(10) are met.

(B) Employers shall exclude from the workplace employees who had a close contact until the
return to work requirements of subsection (c)(10) are met, with the following exceptions:

1. Employees who were fully vaccinated before the close contact and who do not
develop COVID-19 symptoms; and

2. COVID-19 cases who returned to work pursuant to subsection (c)(10)(A) or (B)
and have remained free of COVID-19 symptoms, for 90 days after the initial onset
of COVID-19 symptoms or, for COVID-19 cases who never developed COVID-19
symptoms, for 90 days after the first positive test.

(C) For employees excluded from work under subsection (c)(9), employers shall continue
and maintain an employee's earnings, wages, seniority, and all other employee rights and
benefits, including the employee's right to their former job status, as if the employee had not
been removed from their job. Employers may use employer-provided employee sick leave
for this purpose to the extent permitted by law. Wages due under this subsection are subject to
existing wage payment obligations and must be paid at the employee's regular rate of pay no
later than the regular pay day for the pay period(s) in which the employee is excluded. Unpaid
wages owed under this subsection are subject to enforcement through procedures available
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in existing law. If an employer determines that one of the exceptions below applies, it shall
inform the employee of the denial and the applicable exception.

EXCEPTION 1: Subsection (c)(9)(C) does not apply where the employee received disability
payments or was covered by workers' compensation and received temporary disability.

EXCEPTION 2: Subsection (c)(9)(C) does not apply where the employer demonstrates that the
close contact is not work related.

(D) Subsection (c)(9) does not limit any other applicable law, employer policy, or collective
bargaining agreement that provides for greater protections.

(E) At the time of exclusion, the employer shall provide the employee the information on
benefits described in subsections (c)(5)(B) and (c)(9)(C).

(10) Return to work criteria.

(A) COVID-19 cases with COVID-19 symptoms shall not return to work until:

1. At least 24 hours have passed since a fever of 100.4 degrees Fahrenheit or higher
has resolved without the use of fever-reducing medications; and

2. COVID-19 symptoms have improved; and

3. At least 10 days have passed since COVID-19 symptoms first appeared.

(B) COVID-19 cases who tested positive but never developed COVID-19 symptoms shall not
return to work until a minimum of 10 days have passed since the date of specimen collection
of their first positive COVID-19 test.

(C) Once a COVID-19 case has met the requirements of subsection (c)(10)(A) or (B), as
applicable, a negative COVID-19 test shall not be required for an employee to return to work.
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(D) Persons who had a close contact may return to work as follows:

1. Persons who had a close contact but never developed any COVID-19 symptoms
may return to work when 10 days have passed since the last known close contact.

2. Persons who had a close contact and developed any COVID-19 symptom cannot
return to work until the requirements of subsection (c)(10)(A) have been met, unless
all of the following are true:

a. The person tested negative for COVID-19 using a polymerase chain reaction
(PCR) COVID-19 test with specimen taken after the onset of symptoms; and

b. At least 10 days have passed since the last known close contact; and

c. The person has been symptom-free for at least 24 hours, without using fever-
reducing medications.

3. During critical staffing shortages, when there are not enough staff to provide safe
patient care, essential critical infrastructure workers in the following categories may
return after Day 7 from the date of last exposure if they have received a negative
PCR COVID-19 test result from a specimen collected after Day 5:

a. Health care workers who did not develop COVID-19 symptoms;

b. Emergency response workers who did not develop COVID-19 symptoms;
and

c. Social service workers who did not develop COVID-19 symptoms and who
work face to face with clients in child welfare or assisted living.

(E) If an order to isolate, quarantine, or exclude an employee is issued by a local or state
health official, the employee shall not return to work until the period of isolation or quarantine
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is completed or the order is lifted. If no period was specified, then the period shall be in
accordance with the return to work periods in subsection (c)(10)(A), (c)(10)(B), or (c)(10)
(D), as applicable.

(F) If no violations of local or state health officer orders for isolation, quarantine, or exclusion
would result, the Division may, upon request, allow employees to return to work on the basis
that the removal of an employee would create undue risk to a community's health and safety. In
such cases, the employer shall develop, implement, and maintain effective control measures
to prevent transmission in the workplace including providing isolation for the employee at
the workplace and, if isolation is not feasible, the use of respirators in the workplace.

Note: Authority cited: Section 142.3, Labor Code. Reference: Sections 142.3, 144.6 and 6409.6,
Labor Code.
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BEFORE THE BOARD OF RETIREMENT 
KERN COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION  

RESOLUTION No. 2021-04 
 

 
In the matter of: 
 
MEETINGS OF THE KCERA BOARD OF RETIREMENT AND ITS STANDING 
COMMITTEES PURSUANT TO CALIFORNIA GOVERNMENT CODE SECTION 
54953, AS AMENDED BY ASSEMBLY BILL 361. 
 
  
 
Ayes:    
  
Noes:    
 
Absent:  
    

Dominic D. Brown, 
Secretary to the Board of Retirement,  
Kern County Employees' Retirement Association 

 
 

       _________________________________________ 
  
______________________________________________________________________ 
 

RESOLUTION 
 

Section 1.  WHEREAS:  

(a) The Kern County Employees’ Retirement Association (“KCERA”) is required by 

the Ralph M. Brown Act (Cal. Gov. Code1 54950 – 54963) (“the Brown Act”) to 

conduct open and public meetings, so that any member of the public may 

attend, participate, and watch KCERA’s legislative bodies conduct their 

business; and 

 
1 All statutory references are to the California Government code unless stated otherwise.  
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(b) All meetings of KCERA's Board of Retirement and its standing committees are 

open and public in accordance with the Brown Act or other governing authority; 

and 

(c) KCERA is committed to preserving and encouraging public access and 

participation in meetings of the Board of Retirement; and 

(d) The Brown Act, at section 54953(e) (as added by Assembly Bill 361), makes 

provisions for remote teleconferencing participation in meetings by members 

of a legislative body, without compliance with the teleconference requirements 

of section 54953(b)(3), subject to the existence of certain conditions; and  

(e) A state of emergency must have been declared by the Governor pursuant to 

section 8625, proclaiming the existence of conditions of disaster or of extreme 

peril to the safety of persons and property within the state caused by conditions 

as described in section 8558; and such state of emergency must be in effect at 

the time of the meeting in order to conduct a meeting under section 54953(e); 

and 

(f) Governor Newsom proclaimed a State of Emergency on March 4, 2020, 

pursuant to section 8625 that remains active; and 

(g) The KCERA Board of Retirement made findings on November 3, 2021, by 

majority vote, that it has reconsidered the circumstances of the state of 

emergency and found that the state of emergency continues to directly impact 

the ability of attendees to safely meet in person over the next 30 days and/or 

that Cal/OSHA continues to impose or recommend measures to promote social 

distancing in certain circumstances. 
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(h) To continue to teleconference without compliance with section 54953(b)(3), 

section 54953(e) requires the legislative body to make certain findings by 

majority vote within 30 days of November 3, 2021; and  

(i) California’s Division of Occupational Safety and Health, (“Cal/OSHA”) COVID-

19 Prevention Emergency Temporary Standards continue to include 

requirements for vaccinated and unvaccinated workers. (8 C.C.R. § 3205). 

These Standards continue to recommend physical distancing as part of training 

and instruction that must be given to employees. And, in some circumstances, 

the Standards continue to require physical distancing. (8 C.C.R. § 3205). These 

standards continue to apply to all workers in California with few exceptions. 

KCERA continues to follow the Cal/OSHA guidance; and 

(j) Kern County continues to be designated as having “high” community 

transmission by the Centers for Disease Control and Prevention (“CDC”) and 

the California Department of Public Health (“CDPH”); and  

(k) According to the CDPH, the Delta variant remains at least two times as 

contagious as early COVID-19 variants, leading to increasing infections; and 

(l) the Board finds that it has reconsidered the circumstances of the state of 

emergency and found that the state of emergency continues to directly impact 

the ability of attendees to safely meet in person over the next 30 days and/or 

that Cal/OSHA continues to impose or recommend measures to promote social 

distancing in certain circumstances. 
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Section 2.  NOW, THEREFORE BE IT RESOLVED, by the Board of Retirement for the 

Kern County Employees’ Retirement Association as follows:  

Effective December 3, 2021, the following actions are authorized and required of KCERA:   

1) Remote Teleconference Meetings. The Chief Executive Officer and legislative 

bodies of KCERA are hereby authorized and directed to take all actions necessary 

to carry out the intent and purpose of this Resolution including, conducting open 

and public meetings in accordance with Government Code section 54953(e) and 

other applicable provisions of the Brown Act in order to avoid directly impacting 

the ability of attendees to meet safely in person during the next 30 days of the 

current State of Emergency (proclaimed by the Governor on March 4, 2020). 

2) Effective Date of Resolution. This Resolution shall take effect immediately upon 

its adoption and shall be effective until the earlier of (i) December 30, 2021, or 

such time the Board of Directors adopts a subsequent resolution in accordance 

with Government Code section 54953(e)(3) to extend the time during which the 

legislative bodies of KCERA may continue to teleconference without compliance 

with paragraph (3) of subdivision (b) of section 54953.  

RESOLUTION HISTORY 
 
1) This Resolution was: 

a) Approved by the Board on October 13, 2021. 
b)  Approved by the Board on November 3, 2021. 
c) Approved by the Board on December 3, 2021. 
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BEFORE THE BOARD OF RETIREMENT 
KERN COUNTY EMPLOYEES’ RETIREMENT ASSOCIATION  

RESOLUTION No. 2021-05 
 

In the matter of: 

APPROVAL OF APPEALS PROCESS FOR BENEFIT DETERMINATIONS ARISING 
OUT OF THE ALAMEDA SUPREME COURT DECISION (“ALAMEDA APPEALS”) 

 

 
Ayes:   
  
Noes:   
  
Absent:  

Dominic D. Brown, 
Secretary to the Board of Retirement,  
Kern County Employees' Retirement Association 
 
 

       _________________________________________ 

_____________________________________________________________________ 

RESOLUTION 

Section 1.  WHEREAS: 

(a) The Board of Retirement adopted the Administration of Special Allowances 

Initiated by KCERA Plan Sponsors Policy (“Special Pays Policy”) on December 

12, 2018. The Special Pays Policy allows KCERA members or Plan Sponsors 

to appeal a determination regarding whether a Special Pay item is pensionable 

through an administrative appeal process provided by KCERA.  

(b) On July 30, 2020, the California Supreme Court issued a decision in the case 

of Alameda County Deputy Sheriff’s Assoc. et al., v. Alameda County 

Employees’ Retirement Assn., et al. (2020) 9 Cal.5th 1032 (the “Alameda 
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Decision”).  The Alameda Decision concludes that all amendments to the 

definition of Compensation Earnable in Government Code section 31461, 

enacted as a result of the Public Employees’ Pension Reform Act of 2013 and 

related statutory changes to the County Employees Retirement Law of 1937 

(“CERL”) (collectively at times,  (“PEPRA”), effective January 1, 2013, are 

constitutional, and that CERL retirement boards may not be contractually 

bound or estopped by settlement agreements, board resolutions, or other 

similar actions, from implementing those amendments.  Specifically, the 

Alameda Decision determined that CERL retirement boards may not include 

Special Allowances (“Special Pay(s)”) in retirement allowance calculations, if 

such items are not considered “compensation” under section 31640 or are 

excluded from “compensation earnable” under section 31461 or “pensionable 

compensation” under section 7522.34, as applicable.  

(c) On August 24, 2020, the Board adopted a Resolution to comply with the 

Alameda Decision’s directives regarding mandatorily excluded pay items.  

Resolution No. 2020-01 directed staff to apply those directives related to 

“PEPRA Exclusions” to individuals who retired on or after January 1, 2013, 

effective with the first retiree payroll occurring after the August 31, 2020 retiree 

payroll and to apply the directives related to “Alameda Exclusions” to all retiree 

payroll for individuals who retired on or after July 30, 2020, when the Supreme 

Court overturned Guelfi footnote 6.1 

 
1   As used herein, the term “PEPRA Exclusions” shall refer to any payments that are not permitted by subdivision 
(b)(2), (3) or (4) of Government Code section 31461 to be included in “compensation earnable,” or by subdivision (c) 
of Government Code section 7522.34 to be included in “pensionable compensation.”  “Alameda Exclusions” shall 
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(d) After implementing the Alameda Decision, the Board adopted Resolution 2021-

01 on January 20, 2021 to determine and address all active member 

contributions erroneously taken on and after January 1, 2013, on PEPRA 

Exclusions and/or Alameda Exclusions, in a manner that complies with 

applicable federal tax compliance rules and California law.  

(e) The Board, through these Resolutions, directed staff to notify the affected 

members of the Board’s implementation of the Alameda Decision through 

appropriate means and provide members with an opportunity to 

administratively appeal factual determinations KCERA made regarding pay 

code designations with which they may disagree.  

(f) KCERA a sent letter (“Notice”) to each affected member about the 

implementation of the Alameda Decision.  Depending on the circumstances of 

the member, the Notice informed the member of one or more of the following 

(1) the determination KCERA had made with regard to the member’s retirement 

account; (2) resulting adjustments to the member’s retirement allowance or bi-

weekly contribution amount; (3) a pending Contribution Correction and/or (4) 

the need to collect overpaid benefits or underpaid contributions.  The Notice 

also informed the affected member of their ability to object to the proposed 

action if they disagreed with the calculations provided, if a recently excluded 

pay code did not reflect the nature of the services performed, if they believed 

 
refer to types of pay used to fund “in‐kind” benefits which the Alameda Decision determined county retirement plans 
must exclude from the pension calculation because such pays cannot be received in cash and therefore are not 
considered “compensation,” as that term is defined by statute.  
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an incorrect pay code was used, or if they had another objection to the 

proposed action. 

(g) Affected members were required to submit a written objection (“Objection”) via 

email or mail to KCERA within 30-60 days of the date of the Notice.  Members 

who timely objected received a written response (“Response”) from KCERA’s 

Chief Executive Officer.  The Response included a summary of the concerns 

in the member’s Objection, the basis for Staff’s determination, citation to legal 

authority for KCERA’s actions, and instructions regarding how to further appeal 

the CEO’s Response to the Board.  Members received 30 days from the date 

of the Response to request their Objection be referred to the Board for a final 

determination (“Board Referral”). 

(h)  It is the Board’s intent to ensure due process of affected members who appeal 

a determination made by KCERA Staff during its implementation of the 

Alameda Decision (“Alameda Appeal”).  This Resolution sets forth the process 

for the Board Referral of Alameda Appeals.  The process is designed to 

facilitate filing an Alameda Appeal without the services of an attorney; however, 

members may engage legal representation at their discretion. 

Section 2.  NOW, THEREFORE BE IT RESOLVED, by the Board of Retirement of Kern 

County Employees’ Retirement Association as follows: 

Effective as of December 3, 2021, the following process is authorized for Alameda 

Appeals presented to the Board:  
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A. Consideration of Issues 

While Alameda Appeals are guided by the written Objection(s) submitted by the member, 

for purposes of such proceedings, a member may only raise issues with the Board that 

were set forth in their initial Objection. The ultimate issue(s) for the Board’s determination 

are limited to one or more of the following, as applicable:  

1) Whether the Special Pay was properly excluded from “compensation earnable” 

under Government Code section 31461(b) or “pensionable compensation” 

under Government Code section 7522.34(c); and/or 

2) Whether KCERA’s calculations or other numerical data used to make 

corrections as the result of the Alameda Decision are incorrect.  

B. Appeals Related to the Same Special Pay from Members of the Same Department or 

Classification 

If there are members of the same grade or class of position appealing the exclusion of 

the same Special Pay, then such appeals may be grouped together by KCERA for 

purposes of analyzing the excluded item and making a final determination on these 

appeals.  

C. Submission of Documents to the Board 

1) As to all Board Referrals in an Alameda Appeal, the following schedule applies:  

a. Member, individually or through counsel, may submit a written 

Statement to the Board by sending it to legal@kcera.org.  The Statement 

is due 30 days following the “Confirmation of Board Referral” sent by 

KCERA to the member, unless KCERA directs that the Statement is due 
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on a later date so as to facilitate the referenced grouping of proceedings 

or for other administrative reasons.  

b. KCERA, through the CEO or KCERA’s Legal counsel, may submit a 

Reply Statement to the Board, and such Reply Statement is due not later 

than 30 days after the date the Member’s Statement is due or received, 

whichever is later.  

c. All evidence provided on Alameda Appeals shall be submitted in 

documentary form, though oral argument will be permitted at the 

discretion and under the control of the Board. 

D.  Final Determination by the Board 

1) The Board will take action on the member’s Alameda Appeal at a duly noticed 

and properly agendized meeting of the Board.  The member and member’s 

counsel, if any, will be notified of the date the Board will consider the appeal 

and will be advised of the opportunity to address the Board in open session on 

that date.   

2) Alameda Appeals will be scheduled for determination by the Board no fewer 

than 30 days, and no more than 90 days, from the due date of KCERA’s Reply 

Statement, unless the Board grants itself additional time to make such a 

determination.  The Board reserves the right to request additional information 

from the parties should it determine, in its sole discretion, such information is 

warranted.  The Board will control the time allocated for oral argument of parties 

or their counsel during its consideration of Alameda Appeals.   
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3) Following the open session in which any oral arguments are heard, the Board 

may meet in closed session with its Legal counsel for purposes consistent with 

the Ralph M. Brown Act.  The Board will take a vote regarding the Alameda 

Appeals in open session.  KCERA will also provide written notice of the Board’s 

decision to the member or their counsel.  The Board’s decision will be final.  

4) If the affected member disagrees with the Board’s decision, the member may 

seek judicial review of the Board’s decision.  Any judicial review of the Board’s 

decision in Alameda Appeals shall be subject to Code of Civil Procedure 

section 1085.  Shelden v. Marin County Employees’ Retirement Association 

(2010) 189 Cal. App. 4th 458. 

E. Ability to Utilize a Hearing Officer 

The Board reserves the right to utilize the services of a Hearing Officer to review the 

documentary evidence and issue findings of fact and a recommended decision on the 

Alameda Appeals should it determine, in its sole discretion, such action is warranted.  

 

IN WITNESS WHEREOF, the above Resolution for KCERA is hereby adopted by the 

BOARD on this ___ day of ___________ 2021. 
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